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SUPERIOR COURT OF RICHMOND COUNTY 
STATE OF GEORGIA 

) 
MATTISONR VERDERY, C.P.A, P.C., 1 
individually and on behalf of all persons and ) 
entities similarly situated, ) 

Plaint&, 

V. 

) 
) Civil Action File No. 
1 2003-RCCV-728 

STAPLES, NC. and QUICK LINK 1 
INFORMATION SERVICES, LLC, ) 

1 
Defendants. ) 

) 

PLAINTIFFS’ BFUE FIN OPPOSITI ON TO DEFEND ANTS’ MOTION 
FOR SUMMARY JUDGMJCNT AND IN SUPPORT OF PLAINTIFPS 

CROSS-MOTION FOR P m  SUMMAR Y m m m  
Mattison R Verdery, C.P.A., P.C. (‘Verdery” or ‘plaintiff’), individually and on behalf 

of all other persons and entities similarly situated, submits this brief in opposition to the 

defendants’ motion for summary judgment and in support of plaintiffs’ cross-motion for partial 

summaryjudgment as to cettain affirmative defenses raised by the defendants. 

I. N R O  DUCTION 

This is a junk fax case brought against Staples, Inc. “(Staples”) and Quick Link 

Information Services, LLC (‘Quick LbP)  pursuant to The Telephone Consumer hotection Act 

of 1991,47 U.S.C. $227 (“TCPA’?.’ Verdery, a small Richmond County accounting firm, 

utilizes a telephone facsimile (“fax”) machine in its businas. In March, 2003, Verdery received 

an unsolicited fax advertising Staples’ products (the “Fa93 transmitted to Verday’s fax machine 

’ A copy of the statute is attached at Tab A to Appendix to Plaintifls Cross-Motion for 
Partial Summary Judgment (references herein to the Appendix shall be cited as ‘‘Aupmd.. ”). 



by Quick Link.’ Although prior to receiving the Fax plaintiff had p m k d  office products h m  

Staples, plaintiff never requested nor gave Staples express permission to send fax advertisements 

to its fax machine. 

VerdeIy seeks certification of a class of approximately 160,000 to I80,OoOO customers of 

Staples who received the Fax and other unsolicited faxes from Staples or Quick Link advertising 

Staples’ products (“Staples Faxes”). The plaintiffcontends that each transmission of Staples 

Faxes to class members violates the Telephone ConsumaProtection Act of 1991 (the “TCPA’’), 

and that the defendants are jointly hable in the amount of $500 for each one sent to class 

members. In addition, Verdery seeks treble damages of $1,500 for each transmission of the 

Staples Faxes upon a finding that the defendants knowingly or willfully do so. 

11. FACTUAL STATEMENT 

On about March 18,2003, the plaintiff received the Fax advertising the CommerCid 

availability of Staples’ products. Plaintiffs Verified Amended Class Action Complaint for 

Declaratory and Injunctive Relief and Damages (“Amended Complaint”), 7 16. The Fax was 

transmitted by defendant Quick Link on behalf of Staples. a.; Defendant Quick Link 

Information Services, UC’s Response to Plaintiffs First Interrdgatories (“QL htmg. Re~ps.”), 

7 1. In addition to the plaintiff, Quick Link transmitted the Fax to between approximately 

160,000 to 180,000 other class members, all of whom Staples’ contends are customers with a 

prior business relationship with Staples and who provided Staples with their facsimile telephone 

numbers. Amended Complaint, 7 17; QL hterrog. Resps., W 2-8; Affidavit of Jay D. 

i 

* A copy of the Fax is attached as Exhibit ‘3” to plaintiffs Class Action Complaint for 
Damages and Injunctive Relief (“Complaint”). 
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Brownstein in Support of Motion for Class Certification (“Aff of Counsel”), 7 9(a) and @), Exs. 

A and B; Defendants’ Statement of Theory of Recovery and Statement of Material Facts Which 

are Not in Dispute (“Defs. Stm. Mat. Facts”), 7 15; Affidavit ofPeter Howard dated November 

20,2003 (“Howard Aff.”), 7 9. 

The Fax was transmitted to each class member in the same fashion. Staples provided 

Quick Link with a database identiwg intended recipients of the Fax. QL Intemg. Resps., fl1- 

3. Staples also provided Quick Link with the advertising content of the Fax. a., fl4,lO. Using 

its own technology and equipment, Quick Link ’broadwsted” or h?msmitted the Fax to each 

member of the class. Amended Complaint, 7 17; QL Interrog. Resps., 7 1-4,61,22; Defendant 

Quick Link Information Services, LLC’s Responses to Plaintiffs First Request for Production 

(“QL Doc. Resps.”), QL 003-006,00010-0014. In addition to the Fax, the plaintiffis informed 

that the defendants sent other Staples Faxes to the plaintiff and class members both before and 

after transmission ofthe Fax. ,C& Aff. of Counsel, q9(e); QL 0010; Verdery dep., pp. 21-22; 

Howard A&, 9. 

Prior to receiving the Fax, the plaintiff had pmhased office products and supplies from 

Staples. Deposition of Matt Verdery dated September 29,2003 (“Verdery dep.”)), pp. 6-8,17; 

QL Interrog. Resps., 7 8; Responses of Defendant Staples to Plaintiffs First Interrogatories 

(“Stap1e.s Interrag. Resps.’), n 7,11; Howard AfIidavit, 71 4-8. In addition, prior to receiving 

the Fax the plaintiff applied for Staples’ ‘Business R e w W  program. u, 7 4; Verdery dep., pp. 

8-9. In connection with either making purchases of Staples products or the ‘Business Rewards” 

application, the plaintiff is believed to have provided Staples withits fax telephone number. 

Verdery dep., pp. 12-13,15; Affidavit of Madison R Verderydaced November 6,2003 
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(‘Yerdery A&”), 7 6; QL Interrogatory Responses, 7 8; Howard Amdavit, q 6. However, at no 

t ime did plaintiff gve Staples express permission or invitation to receive fax advertisements 

concerning Staples’ products. Verdery Aff., 17 .  

Ill.  ARGUMENT AND CITATION OF AUTEIO RITY 

THERE LS NO “ESTABLISHED BUSINESS RELATIONSHIP” EXEMPTION TO TAE TCPA’S A. 

BAN OF UNSOLICITED FAX A DVERTISEMENTS. 

The TCPA mark the federal government’s first serious step to curb the onslaught of 

telemarketing. The statute restricts the use of various technologies for sending unsolicited 

advertisements, including automatic telephone dialing systems, artificial or prerecorded voice 

messages and fax machines. To balance the legitimate interests of advertism while protecting 

consumers from intrusive advertising practica, the TCPA regulates each telemarketing practice 

in a different way.’ It treats these diverse advertising media separately in order to accommodate 

inherent technological differences between them. To the extent that the defendants apply the 

TCPA’s provisions for different media interchangeably (Le., prohibitions for prerecorded voice 

messages as authoritative for prohibitions on junk faxes), they misread the law. The TCF’A’s 

provisions are not interchangeable. 

In 1992, the FCC issued a Report and Order that sent conflicting signals about the 

For instance, automatic telephone dialiig systems, unless used for emergency purposes 
or with prior express consent of the called party, may not lawfuuymake calls to emergency lines, 
to any health care facility or similar establishment, or to numbers assigned to radio cornmoll 
carrier services or any service for which the called p m i s  charged for the call. 47 U.S.C. 5 
227@)(1)(A). Rerecorded message calls to residential telephone numbers are prohibited unless 
delivering emergency messages or othenvise exempted by Federal Communications Commission 
mla. 47 U.S.C. 227 5 @)I)@). Unsolicited advertisements may not be transmitted by telephone 
facsimile machines without the intended recipient’s prior express invitation or permission 47 
U.S.C. 6 227 (a)(3) and @)(l)(C). 
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TCPA’s prohibition on junk faxing. The FCC commented that “in banning telephone facsimile 

advertisements, the TCPA leaves rhe Commission without discretion to create aemDtions fivm 

or limit the effects of the prohibition; thus, such transmissions are banned in ow rules as they are 

in the T C P P  7 F.C.C.R. 8,752,8,779 n. 87 (citations omitted, emphasis added). However, the 

FCC draflsman went on to say that ‘’facsimile transmission[s] from persons or entities who have 

an established business relationship with the recipient can be deem& to be invited or @tted 

by the recipient.“ Id. (emphasis added). The defendants seize on the FCC’s ‘‘deeming” language 

as evidence that the FCC thereby created an exception for “establiished business relationships” to 

the TCPA’s ban on junk faxing. 

The fatal defect in this argument is it overlooks the clear intent of Congress embodied in 

the TCPA. During the legislative process, Congress c o n s i d d  and eliminated language which 

would have created an established business relationship exemption when it passed the statute, 

evidencing an intent that such relationships 

TCPA, as passed, explicitly requires express invitation or permission from the recipient to the 

faxer. Congress did not authorize the FCC to create any exemptions to the TCPA’s ban on junk 

faxing [sce full discussion below). Because the FCC lacked the authority to establish an 

exemption to junk fax liability, and because the established business mlationship exemption 

championed by the defendant$ is directly contrary to the clear language and intent express by 

Congress, this Cout should find and declare that no such exemption exists. 

constitute a defense to TCPA liability. The 

1. The legislative history demonstrates a congressional election of ’’erpreSs 
invitation or permission” in liea ol‘kstablished business relationship” for 
regulation of junk faring. 

Congress considered and rejected an “established business relationship” exemption to the 
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ban on junk faxing when it passed the TCPA. The draft bill passed by the House of 

Representatives contained a definition of "unsolicited advertisement" making it illegal to send 

faxes "(A) without that person's ptior express invitation or permission, or /B) with who m ikg 

caller does not have an established business relationshie." H.R 1304,102d h g . ,  1" Sess. 53, 

§227(a)(4) (passed by House, Nov. 18,1991) (emphasis supplied). Congress deleted the 

established business relationship exemption fiam the definition of ''unmunsolicited a d v e r t i s ~ ~ r '  

before it passed the TCPA 

(statement of Sen. Hollings) (stating amended version of S. 1462 inoorpomtes principal 

provisions of H.R. 1304). When Congress deletes language h m  a bill before enacting it, the 

deleted language cannot be penciled back in later by an administrative agency or the courts. Sz 

Gulfoil Corn. v. COUP Paving. Co., 419 U.S. 186,200 (1974) (stating Congress's deletion of 

provisions from bill shows Congress does not intend result it expressly decked to enact). 

The TCPA explicitly adopted "express invitation or permission" as the 
standard for aeeeeptable facsimile advertising. 

47 U.S.C. 5 227(a)(3); 137 Cong. Rec. SI8781 (Nov. 27,1991) 

2. 

The FCC is bound by the clear language of the TCPA requiring prior express permission 

for advertisements to be lawfully sent by fax. "Deeming" or ''inferring" a relationship to be an 

invitation or permission is not the same as express invitation or permission. The mere existence 

of a business relationship, without more, does not satisfy the TCPA's explicit requirement of 

express invitation or permission. Further, as the staMe makes clear, the FCC cannot mate 

exemptions to the TCPA junk fax prohibition. The plain language of the TCPA's prohibition 

against junk faxes, combined with the equally clear definition of what is an "unsolicited 

i 
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computer, or other device to send an unsolicited advertisement to a telephone facsimile 

machine.” 47 U.S.C. 5 227(b)(l)(C). Moreova, Congress made it clear that in order to lawfully 

send an advertisement by fax, the advertiser must have express permission before sending the 

fax. See 47 U.S.C. 6 227(a)(3) (de6nition of “unsolicited advertisement”). 

That Congress omitted my invitation to theFCC to create exemptions to its junk faxing 

ban demonskates a considered judgment on the part of Con- that exemption-making 

authority for the FCC was neither necessary nor desirable in the regulation ofjunk faxing. 

‘‘Where Congress includes particular language in one d o n  of a sIatute but omits it in another 

section o f  the same Act, it is generally presumed that Congress acts intentiondly and purposely 

in the disparate inclusion or exclusion.* Congress’ refusal to authorize the FCC to create 

exemptions to the TCPA junk fax ban after it authorized the FCC to create exemptions to the ban 

on prermrded message calls was deliberate and meaningfid. 

The established business relationship “exemption” contemplates ahcider “safe harbor“ 

for facsimile advertising than the language enacted by Congress - “express permission.” The 

FCC‘s action was not a benign attempt to “clarify” ambiguities or fdl conceptual voids in 

statutory language; it was an improper attempt by the FCC to reinsert an exemption into the 

TCPA’s ban on junk faxing that Congress specifically deleted. Entering a business relationship, 

(or as would more ofien be the case, entering into IIanSaCtiOM such as Verdery‘s purchases of 

office products from Staples) is not the same as granijng orpress permission to receive junk-fax 

advertising. There is no rational basis or grant of authority that justifies the FCC “deeming” such 

a business relationship to be an express invitation to receive junk fax advertising. Such an 

* Robima v. United States, 480 U.S. 522,525 (1987) (citations omitted). 

-8- 



advertisement,’‘ requires no interpretation. The language is so clear and unambiguous as to 

remove any reasonable doubt that Congress considered and conclusively addressed the issue. 

Therefore, any permission to send junk faxes must be express, not implied. 

3. Congress did not authorize the FCC to create any further exemptions 
to the TCPA’s ban on junk faxing. 

A comparison of the TCPA’s provisions restricting prerecorded messages and junk faxes 

illustrates a conscious choice by Congresl as to how to utilize the FCC. For prerecorded 

messages, Congress granted the FCC authority fo draft exemptions to the TCPA’s ban on 

prerecorded message calls to the home. Congress made it unlawful to use “an artificial or 

prerecorded voice to deliver a message without the prior express consent of the called party, 

unless the call ir initiated for emergency puposes or is mmvted bv rule or order bv the 

Commission under varawav h Oils) .”47 U.S.C. 5 227(b)(l)(B)(emphasis added)? But 

Congress omitted any authorization to the FCC to create. exemptions to the ban on sending 

unsolicited advertisements to fax machines. COmDare 47 U.S.C. 8 227@)(1)@) fi 47 U.S.C. 0 

227(b)(l)(C). Congress specified that it was unlawful “to use any telephone facsimile machine, 

“The term ‘unsolicited advertisement’ means any material advertising the commercial 
availability or quality of any property, goods, or services which is transmitted to my pason 
without that person‘s prior express invitation or pennission.” 47 U.S.C. 5 227(aX3). 

’ Pursuant to this explicit grant of autharity from Conpress, the FCC saw fit to create 811 

established business relationship exemption to the TCPA’s ban on pretecorded message calk to 
the home. Appellant does not challenge thc FCC‘s authority to craft exemptions to the 
prohibition against prerecordedmessages calls to the home. The exemption, originally codified 
at 47 C.F.R. 5 64.1200(~)(3), is now codified at 47 C.F.R 8 64.lZOO(a)(Z)(iv). There ate no 
“exemptions” from the TCPA’s ban on junk faxing found anywhere in 47 C.FR. $64.1200, 
either the original codification or the new version. The original FCC regulations promulgated 
under the TCFA can be found at 7 F.C.C.R 8,752 (Apr. 17,1992). The FCC released a new 
Report and Order revising its prior regulations undcr the TCPA on July 3,2003. This new 
Report and Order can be found at 18 F.C.C.R. 14,014 (July 3,2003). 
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“interpretation” dilutes the TCPA’s protections, contrary to Congress’s clear intent. 

4. Courts have consistently upheld the clear langnage of the TCPA and refused 
to read into it an estabiished business relationship ‘exemption’ to liability for 
junk fax violations. 

Courts have unanimously rejected an established business relationship exemption 

defense.7 More importantly, the Georgia Attorney General & the Georgia Publjc Service 

Commission, the agency charged with enforcement of Georgia’s junk fax statute, recently 

aMvmed the official position of the State of Georgia that there is no established business 

relationship exemption to the TCPA’s junk fax ban.’ It is also worth noting that Attorneys 

General for practically every state and territory, including Georgia, have uniformly rjected the 

’See ESI Ereonomic Solutions. L E .  v. United Artists Theatre C irc ut. ‘ Jnc,No. . 
CV1999-020649 (Ariz. Super. July 11,2003) (order p h g  GIGS cat.) fADDmd. B]; 
1. sc  No. 02AC-008228 (Mo. Cir. July 3, 
2003) [w. C]); -& No. 01-30868C.432 (Fla 
Ck. Apr. 2,2003) (order granting class ceat.) b d  D] Schumacha Fin. Svcs.. hc. v. 

k Comm., No. 02AC-015005 (Mo. Cir. Feb. 14,2003) w. E); G i r d  V. Inter- - No. 01-3456-K (Tex. Dist. Apr. 20,2002) [Amend. PI; Kondos v, 
MetroDar 

American Blast Fax. Jnc., No. 01-6294 (Tex. Dist. Apr. 3,2003) (order granting class cert.) 

2001) m. HI; Kondos v. Lincoln Pronertv Co ..No. 00-08709-H vex .  Dist. July 12,2001) 
&Q&. GI; B-, NO. OICC-000042 (Mo. CU. AUg. 15, 

(vacnted and remanded on other grounds) m. i]; p f j  V 

I-. K). 

No. WSC-86-4271 (S.C. Mag. Mar. 20,2001) (order granting motion to strike defenses) 
[&&. Jl; Bieeerstaffv. Comuuterhducts. No. 99-SC-86-2892 (S.C.Magis. Sep. 29,1999) 

* They did so in an amicus brief filed November 24,2003 in the Georgia Court of 
Appeals on behalf of the pJaintifVappellant in a junk fax class action, Hammond v. Carnett’s. 
LEG, Georgia Ct. Appeals, Case No. A03A2487. A copy of the brief is attached at A d .  L. 
The AG aed PSC wrote “[a] judicially imposed busjncss relationship exemption would permit 
advertisers to claim an w i n v i t a t i o n  or permission, which is contraryto the clear wording of 
the statute.”u., p. 3. 
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phantom exemption for established business relationships regarding junk faxes? 

The defendants principally cite three cases for the proposition that there is an established 

business relationship exemption to the TCPA’s ban on junk faxing. None of the cases supports 

that proposition. 

Kauhan v. ACS Swtems. Inc., 2 Cal. Rpfr.3d. 296 (Cal. Ct App. 2003), pet. for review 

den’d 2003 Cal. LEXS 7790 (Ca. Oct. 15,2003) [M. MI, addressed three issues: (1) 

whether the TCPA required states to “opt-in’’ for individuals to have a private right of action 

against junk faxers (no’’); (2) whether the TCPA’s ban on junk faxing was constitutional (yes); 

and (3) whether class actions can be maintained for TCPA claims (yes). As pan of the Court‘s 

analysis of the constitutionality of the TCF’A, the Court merely repeated FCC material to 

establish that the government had a substantial interest in regulating j d  faxing. Staples’ claim 

that the Kaufman decision recognizes the applicability of an established business ~Iationship 

exanption is mistaken. 

The second case, Texas v. Amen ’can Blast Fax. Inc.. 164 F. Supp. 2d 892 (WD. Tex. 

2001) w. N], involved a request for an injunction, not a determination of the applicability 

of the supposed exemption. The court did not decide whether a junk faxer with an established 

In 2002, the Attorneys General joined to write that “a business relationship exemption 
would rely on implied invitation or permission, which is contrary to the clear wording of the 
statute” and “the fact that an ‘established business relationship’ exemption is found m the 
‘telephone solicitation’ definition but not in the ‘unsolicited advertisement’ deiinition means that 
[the] missing exemption for an established business relationship should not be added by the 
courts or the Commission to the ‘unsolicited advertisement’ definition.” Comments of the 
National Assmiation of Attorneys General, In the Matter ofRules and Redations Imol ementing 
the Teleuhone Corn- (FCC 03-153, CG Docket No. 02.278) at 42 
@ec. 9,2002) (emphasis in original) IApDend. 0 1. 

lo Accord boters  of Augusta. he.. v. Nicholson, 245 Ga. App. 363 (2000). 
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business relationship with its fax recipients was liable for statutoty damages. 

The third case, Destination Ventures v. FCT;, 844 F. Supp 632 (D. Or. 1993) m. PI, 
also addressed the constitutionality of the TCPA, not the existence of an established business 

relationship. Staples cites an excerpt from a footnote to claim that the Department of Justice 

defmed to the FCC’s “authority“ to create an exemption. %De&. brief, at 27. However, 

neither the footnote nor the body of the opinion support the proposition that there is an 

established business relationship exemption to the TCPA ban on junk faxes.” 

5. The FCC’s commentary can not create an exemptlon to junk fax 
HabiIity under the TCPA and is entitled to no deference. 

The defendants cite S p ,  260 Cia. App. 296 (2003), 

m m ,  467 US. 837 (1984), and 
. States, 508 U.S. 36 (1993) for the proposition that this Court should adopt the 

FCC’s apparent recognition of an established business relationship exemption to the TCPA’s ban 

on junk 6 g .  Schneider does not stand for such a proposition, and Chevron a n d m  

actually mandate the opposite result. 

-, a prerecorded message case not involving junk faxes, is inapplicable to this 

case. The Georgia Court of Appeals recogwed in Scbneiderthat “The FCC acted pursuant to an 

explicit grant of congressional authority when it mated four exemptions to the ban on 

” The text accompanying the selectively-quoted footnote states that “[uJnsoIicited 
a d v e r t i s e m m t s ~  to serve the specific purpose of protecting 
consumers h m  being burdened by the unfair shifting of advertising costs.’’ Destination 
Ventures. 844 F. Supp. at 639 (emphasis added), The full tort of the footnote meals that the 
Destination Ventures court did not recognize an established business relationship exemption to 
the ban on junk faxing. Id. nl and accompanyingtext (stating unsolicited advertisements fmm 
any source are banned and those with established business relationships are h e  to agree to 
accept unsolicited advertisements). 
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p m m d e d   call^."'^ In contrast to the TCPA’s prohibition against prerecorded message calls, 

the FCC lack an explicit grant of Congressional authority to create exemptions to the ban on 

junk faxing. &g U.S.C. 5 227(b)(I)(C). Congress expressly rejected an established business 

relationship exemption when it deleted that very exemption &om the statute. -HR. 

1304,102d Cong., 1st Sess. 5 3,s  227(a)(4) (passed by House, Nov. 18,1991) d 4 7  U.S.C. $ 

227(a)(3) (version enacted into law). Therefore, any deference the Georgia Court of Appeals 

showed in Schneider to the FCC’s rulemaking authority would be misplaced hen. 

Chevron and stinson support the fact that there is no established business relationship 

exemption to the TCPA junk fax ban. In the United States Supreme Court wrote: 

When a court reviews an agency’s construction of the staIu1e which it administers, 
it is confronted with two questions. First, always, is the question whether 
Congress has dircctly spoken to the precise question a! issue. Ifthe inteat of 
Congress is clear, that is the end of the matter; for the court, as well as the agency, 
must give effect to the unambiguously expressed intent of Congress. 467 U.S. at 
842-43. 

Here, Conpress’s intent is clear: Congress unequivocally rejected the established business 

relationship exemption by deleting it from the final version ofthe statute.” 

This case does not, as argued by the defendants, involve the FCC engaging in “gap 

filling.” First, there is no “gap” because Congress clearly enunciated a standark express 

invitation or permission. Second, the FCC never promulgated any regulation creating any 

’ I  260 Ga. App. At 300. 

I3 The Chevron court further stated that administrative regulations “are given controlling 
weight unless they are arbitrary, capricious, or manifestly contrag to the statute.” 467 US. at 
844. Given that Congress both refused to authorize the FCC to create exemptions to the TCPA’s 
ban on junk faxing and expressly rejected an established business relationship exemption to the 
junk faxing prohibition, the FCC commentary relied upon by the defendants cannot create such 
an exemption. 
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exemption to the ban on junk faxing. Rather, the established business relationship exemption 

argued for by the defendsnts is merely wayward FCC wmmentq. 

h a  the united States Supreme COW outlined the deference to be accorded to 

agency commenw. ‘The f u n ~ t i o ~ l  purpose of commentary is to assist in the intqmtation and 

application of [agency] rules.” 508 US. at 45. “[C]ommentary is akin to an agency’s 

interpmtation of its o m  . . . rules.” The 

interpretation of its own regulations does not violate the Constitution or a federal statute, it must 

be given ‘controlling weight unless it is plainly erroneous or inconsistent with the regulation.”’ 

court held that “pmvided an agency’s 

Here, the FCC’s commentary regarding the established business relationship does not 

Interpret its own regulation or rule, but instead is directed at the statute. Even more impcrtant, 

the “interpretation” contradicts the express terms of the statute. ‘Wo deference is due to agency 

interpretation at odds with the plain language of the statute itself.”“ To hold that the PCC‘s 

illogical comments created an est8blished bUSinessrelationship exemption would hdam~tal l ly  

change the TCPA’s definition of‘bnsolicited advertisement” from a fax gent without the 

recipient’s “prior express invitation or permission” to one sent without the recipient’s prior 

express or rmofied imitation or permission. Such bastardization of a law passed by Congrcs~ 

and enacted by tbe President is not permined15 

As part of a bmadcr rulemaking undertaken to implunent the new, widely-publi&ed 

national do-not-call list, the FCC recently provided new commentary that seeks to e l i e  the 

“Public EmDlovee Retirement Svs. V. Betts. 492 U.S. 158,171 (1989). 

‘*Chevron. m; Stinson. s u a .  
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established business relationship exemption to the TCPA’s ban on junk faxing. The FCC said 

‘The EBR [established business relationship] will no longer be sufficient to show that an 

individual or business has given their express permission to receive unsolicited facsimile 

advertisements” 18 F.C.C.R. 14,014 at 1 189. At the same time, the FCC modified its 

regulations (as opposed to issuing commentary) to require that express invitation or permission 

be evidenced by a signed, written statement. 18 F.C.C.R 14,014 at 77 222-255 & Appmdix A; 

47 C.F.R. 5 64.1200(a)(3)(T).16 The FCC‘s recent action undermines the defendants’ position 

even further.’7 The FCC now purports to eliminate the established business relationship 

exemption it never had the authority to create.” 

The inconsistency of the FCC‘s position on the purported established business 

relationship exemption, the offense it docs to established principles of statutory interpretation, 

the unanimous judicial rejection, and the FCC’s self-contradictory comments combine to 

l6 h response to concern over the difficulty in getting signed, written permission on only 
30 days mtice from those who previously gave permission verbally, the FCC stayed the effective 
date of this portion of its revised regulations until January 1,2005. In re Rules and Reed& 
Imulementinr! Teleobone Consumer Protection Act of 1991,2003 WL. 21961003 (F.C.C. Aug. 
18,2003)(NO. FCC 03-208, CG 02-278). The FCC stated that ‘’under [the old] des, those 
transmitting facsimile advertisements must have an established business relationship orprior 
express permission iium the facsimile recipient to comply with OUT rules.” &at 6 11.25 
(emphasis added). Ignoring the fact that the old rules never provided for an established business 
relationship exemption, the use of disjunctive “of’ reveals the FCC’s established business 
relationship “exemption” was not the equivalent of expms permission and, accordingly, 
danonstrates that the FCC’s recognition of such an “exemption” was improper given the plain 
language of the TCPA. 

”‘”Il~e consistency of [an agency’s] interpretation is an important factor in determinhg 
the amount of deference owed.” Florida Mfp. Housing Assoc.. Inc. v. Cisneros, 53 F.3d 1565, 
1574(1lthCir. 1995). 

’* 18 F.C.C.R 14,014 at? 189. 

I 
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convincingly show that there is no such exemption to junk fax liability under the TCPA. 

B. THE PUBLICATTON OR PROVISION OF A FAX NUMBER IS NOT TBE P-PR ESS 

INVITATION OR PEERMISSION M RECEIVE FAX AD VERTISEMENS THE TmA REQUIRES. 

In three paragraphs of a forty-three page brief, the defendants contend that the plaintiff 

(and implicitly all class members) gave invitation, permission and Comd to receive the 

Fax by voluntarily giving Staples a fax number. This is little ado about nothing. Just as with the 

illusory established business relationship defense for junk faxes, the defendant’s assertion is 

contrary to the plain language of the TCPA and devoid ofmerit As ncently held by a Texas 

court, “[tlhere is no prior implted invitation or permission defense, exception to or exemption 

from TCPA liability for sending an unsolicited fax ad.” coontz v. Nextel Corn.. Inca 2002 

TCPA Rep. 1237 r e x .  Dist. Oct. 10,2003) w. Q] (emphasis supplied). Accordingly, the 

FCC and nummus courts have correctlyrecognized that voluntary publication of a fax number 

does not meet the TCPA’s requirement of“express permission or invifati~n.”’~ 

Further, the defendants’ twisting of plaintiff giving his fax number into the “express 

l9 ‘We do not believe that the intent of the TCPA is to equate. mere distribution or 
publicahon of a telephone facsimile number with prior erpresspermission or invitation to 
receive such advertisements ...” 10 FCC Rcd 12391,12408 (FCC 1995) (emphasis supplied). 
2 
29,1999) w. R] (holding that allowing fax number to be published in membership list 
does not constifate express consent to receive fix advertisements); IInlcomb v. SulBvanHaves 
Brokerane Corn.. 2002 TCPA Rep. 1078 (Colo. Dist Feb. 25,2002), p. 2 [ a d  SI C.mt is 
clear that distribution or publication of a fax number implies nothing, not express consent nor a 
business relationship”); Jemiola v. X Y Z  Corn., 2003 TCPARep 1252,2003 WL23010146 
(Ohio C.P. Dec. 11,2003), p. 3 [m. TI (“Consent may not be inferred from the mere 
distribution or publication of a fax numb er... in the absence of specific evidence of ‘prior express 

Metrooark Corn, SUDTB. IAmend. E] (”It is clear that Congress made a policy choice that 
permission or invitation to send advertising faxes must be made expressly.”) 

Bieeerstaffv. Low Countrv DIUP Scree ning, 1999 TCPA Rep. 1124 (S.C. Magis. Nov. 

invitation or permission’ to send advertisements by fax’’); m a c h e r  F in. s v c s . m  
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pennission” reqlured by the TCPA neither squares with common sense nor the plaintiffs 

expectations. As recently recognized by the Georgia Court of Appeals in the context of 

telephone solicitations, “the determinative test is not the caller’s intention in placing the call but 

‘the consumer’s apeclarion ofreceiving the call.”’m Verdery testified he believed his fax 

nnmber was necessary to facilitate the completion of orders from Staples and to track the 

accumulation of Staples’ Business Rewards, not that he expected to receive fax advertisements 

by giving it to Staples. 

Q. 

A. 

Q. 

A. 

By giving the personal information, which we discussed earlier, in connection 

with the ordering or obtaining of your customer number, what did you understand 

that Staples would do with that personal infomation7 

Hopefully deliver the merchandise to the correct addreas is what I was counting 

on. .  . .. 

. . . What did you expect that Staples would do with the personal infomation 

which you provided them in connection with your business rewards application? 

Use it as a means to accumulate my- whatever reward I am supposed to get. 

Vcrday depo., p. 18. 

Verdery did not give Staples its business fax number for the purpose of receiving fax 

‘0 Co ., 260 Gs. App. 296,581 S3.2d 603 (2003). m 
quoting fbm 14 H.R Rep. 102-317 (emphasis supplied). The pre-recded telephone messages 
dtalt with in Scbneider were found to be exempt frmn liability under the TCPA’s telephone 
solicitation provisions. The case is cited here only for the propition that Congress intended 
that the cmsumer’s expectations be considered in determining whethm effective consent to 
receive a solicitation or advertisement was given under the TCF’A. 
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advertisements; Verdq never asked to receive fax advertisements from Staples;” and Verdery 

had no reasonable expectation that Staples would unilaterally use its business fax number to send 

unwanted advertisements to its fax machine, That he and other class member? voluntarily gave 

out their fax numbers to Staples implies nothing; certainly, it does not satisfy the TCPA’s clear 

mandate of “prior express invitation or permission.” 

c. THE TCPA’S PROVISIONS BANNING TBE TRANSMISSION OF UNSOLICITED 

m-b NA . 
A seeming afterthought, the defendants trot out various worn constilntioxd attacks 

against the TCPA’s proscription of junk faxes. Citing no decision of any state or federal court 

striking down any provision of the TCPA on any constitutional ground,z the defendants argue 

that (a) the statute’s junk fax ban is impermissibly vague because the phrase ‘’prior express 

invitation or permission” is not further defined; (b) because the TCPA provides civil penalties of 

$500 or $1,500 for each junk fax violation, it is “quasi-criminal in nature’’ and must therefore 

past muster under more stringent constitutional standards of due process: (3) the statute violates 

the Eighth Amendment by subjecting the defendants to pqortedly excessive civil fines; and (4) 

the statute violates Staples’ First Amended rights of free speech. De&. brief, at 31-35?4 These 

~~ 

l’ Verdery Afr., q 7. 

’’ While there bas been no dimveiy yct regarding the class, plaintiffrelies upon Staples’ 
representations that it only used fax numbers obtained directly from its customers. 

The plaintiff is aware of onlymun-reversed decision ofany court that has found a 

“Realizing the TCPA has withstood numerous constitutional challenges on-its-hcc, the 

constitutional problem with the TCPA’sjunk fax provisions: 

defendants change tactics and limit their constitutional attacks “as-applied‘‘ to this case. Such 
word-smithkg is to no avail; the same arguments made by defendants have been rejected by 
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contentions are without support, unpersuasive, and may readily be dismissed. 

1. The TCPA does not violate the defendants' due process riglights; is not 
unconstitutionally vague; and dou not violate the Eighth Amendment's 
prohibition on excessive fines. 

The defendants' due proctss, vagueness and Eighth Amendment attacks on the TCPA are 

interrelated and codependent. Both the due process and excessive fines argnment hinge on a 

finding that, as applied to this case, the phrase "prior express invitation or permission" is 

unconstitutionally vague." In its recent decision in ifan 'oe v. Haz  Fia. 108 S.W.3d 653 (Mo. 

2003),'6 the Supreme Court of Missouri considexed and rejected the argument that the TCPA was 

unconstitutionally vague with respect to junk faxes, Applying the following standards, the courl 

upheld the statute's language: 

It is a basic principle of due process that an enactment is void for vagueness ifits 
prohibitions are not clearly defined. The void for vagueness doctrine ensures that 
laws give fair and adequate notice of proscribed conduct and prokts against 
arbitrary and discriminatory enforcanent. The test m enforcing the doctrine is 
whether the language conveys to a person of ordinary intelIigence a s@cient!y 
defmite warning as to the prosmibed conduct when measured by common 
understanding andpraciices. However, neither absolute certain@ nor impossible 
stondardr of spec$city are required in determining whether terms are 
impermissibly vague, Moreover, it is well established that 'if the law is 
susceptible of any reawnable and practical construction which will support it, it 
will be held valid, and ... the courts must endeavor, by every d e  of construction, 
to give it effect.' Finally, courts employ 'praatcrtolemnce of enactments with 
civil rather than criminal penalties because the consequences of imprecision arc 
qnalitatively less severe.' 
(emphasis supplied). 

108 S.W.3d at 655 (citations omitted) 

The €k& decision is in line with other decisions holding that the TCPA's terms are not 

i 

courts that considered them (see citations below). 

Ii Defs. brief, at 3 1. 

a. u. 
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constitUtionally void for vag~eness.2~ 

There is nothmg vague or ambiguous about the phrase “prior express permission or 

invitation.” Contending that the words “pentlission”and “invitation”are unolear and subject to 

varying interpretations,”’ the defendants conveniently ignore the crucial preceding qualifier 

‘’=. ” As defined by Black’s Law Dictionary, “express” means 

Clear; defdte; explicit; plain; direct; unmistakable; not dubious or ambiguous. 
Declared in t m s ;  set forth in words. D k t l y  and distinctly stated. Made known 
distinctly and explicitly, and not left to inferenw. Manifested by direct and 
appropriate language, as distinguished from that which is i n f e m d  from conduct. 
The word is usually contrasted with “implied.” Black’s Law Dictionary(Rwised 
6” ed). 

Regardless of how one interprets permission or invitation, the requirement tbat such pennission 

or invitation be “express” relieves any possible confusion over those terms. 

The TCPA unequivocally requires that an advertiser obtain clear, definite, direct and 

’’b&i%- v. ACS Svstem s. Inc., 1 10 Ca App. at 921,2 Cal. Rptr. 3d at 325 
M] (mefendants have failed to show that the meaning of the TCPA ‘is uncertain under 

any and all circumstances”3 (citation omitted); Covineton & Burline v. Jnt’l Mkte. & Res.. Inc., 
2003 WL 21 384825 (D.C. Super. Apr. 16,2003) I&&. v] CThereis w guesswork necessary 
to ascertain the meaning of the common words ‘propaty,’ ‘goods,’ ‘services,’ or 
‘quality’ ... Courts have also failed to find the word ‘commercial’ to be vague”); Mardis v. Pm 
Gnsultine. ha. 2003 Mo. App. LEXIS 1810 (Mo. App. ED. Nov. 18,2003) w. w] 
(upholding constitutionality of trial court’s consmtion of terms ”sumey’’ and ”unsolicited 
advertisement”). 

** The defendants strain to find ambiguity where none exists. Though they cite various 
alternative definitions, there can be no serious debate that the words p m m  and invitation 
“convey[] to a person of ordinary intelligence a sufficiently definite warning as to the proscri%ed 
conduct when measured by common understanding and practices.” J&&, The TCPA is 
easily understood by the average person (apparently precluding jwk faxm) as reqdng an 
advertiser to obtain 
Corn.. SUE., p. 3 [ a d  TJ (“The touchstone is consenr”) 

en2 before sending a fax advertisement. See Jemiola v. XlZ  
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explicit consent before transmitting a fax adver~isement.‘~ Such a reasonable and practical 

construction supports and gives effect to the statute, as courts are required to do. Harioe. 

Contrary to the defendants’ assertions, the TCPA’s civil penalties of $500 or $1,500 per 

junk fax violation do not implicate the Eighth Amendment’s prohiition against excessive fines. 

The Missouri Supreme Court also addressed this Constitutional challenge to the TCPA in && 

m. Rejecting the advdser’s Eighth Amendment challenge, the court held that 

the excessive fine provision of the eighth amendment ‘does not consbain an award 
of money damages in a civil suit when the government neither has prosecuted the 
action nor has any right to receive a share of the damages awanled.’ The excessive 
fines clause is intended to constrain the power ofthe state. ‘Simplyput, the primary 
focus of the Eighth Amendment was the ”proseeutorial‘ power, not concern with the 
extent or purposes of civil damages.’ &&e- 108 S.E.3d at 655, quoting from 
Bmwnine-Ferris hdus. of Vermont. lnc. v. Kelco Disposal In&, 492 US. 257,264, 
266,106 L. Ed. 2d 219,109 S. Ct. 2909 (1989). 

The &&decision is in line with numerous other decisions holding that the statutory penalties 

provided in the TCPA do not violate the Constitutio~?~ Further, the defendants’ Eighth 

’’ Bieeerstaff v. Low Countw Drue Screening, m., pp. 6-7 w. R] (“‘prior 
express permission or invitation’ requires that the sender obtainprior consent fmm the recipient 
in direct and q l i c i f  terms, set forth in words, and not I$ to infmence or implication”) 
(emphasis supplied); H B k ra e ., m, p, 2 w. S ]  (the 
TCPA requires “a specific, individual, identifiable, affumative pre-fax request kom the 
recipient”). 

’’ &g Kenro. Inc. v. Fax Dailv. I ~ L  962 PSupp. 1162,1167 (SD.Ind.1997) w. XI 
(“me find that $5 227@)(3)@), which provides for a minimum penalty of $500 for each 
Violation of the TCPA, does not violate the Due Process clause of the Fifth Amendment”); 

yl (“Any penalty computed by multiple violations would be a result of the defendants’ use of 
technology to aggressively violate a statute that is clear on its &e’’); T m .  
h!& 121 F. Supp. 2d at 1091 w. Nl (“[TJheTCPA’s $500 minhm damages provision, 
when measured against the overall harms of unsolicited fax advertising aod the public interest in 
deterring such conduct, is not ‘so severe and oppressive BS to be wholly disproprtioned to the 
offense or obviously unreasonable’) (citing &, Lou is. Iron Mo. & So. R‘wv v. Williams, 251 
U.S.63,40S.Ct.7,64L.M. 139(1919);Levittv.Fax.com.Inc,,2002TCPARep.1069(Md. 
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Amendment challenge, even if permitted, would not be not ripe since no damages have been 

assessed in this case.'' 

2. The TCPA's ban on junk faxes does not impermissibly reslrict the 
defendants' commercial speech rights. 

Finally, the defendants contend that the TCPA's prohibition against unsolicited fax 

advertisements Violates Staples' purported fiee speech rights. The only support the defendants 

can muster for their argument is the recent decision of a Colorado federal diseict court holding 

that the just-enacted national do-not-call list ("DNC") violates the First Amendment." The 

defendants fail to explain how that decision, which was subsequently mooted by Congressional 

action, has any apptication here. Nor do the defendants properly distinguish between ordinary 

Eee speech rights and the appropriate regulation of commercial speech. 

"[Tlhe Constitution 'accords less protection to commercial speech than to other 

constitutionally safeguarded forms of c~pression."'~~ The United States Supreme Court has laid 

out a multi-part balancing test for determining whether regulation of commercial Wcch is 

Cir. Nov 27,2002), pet. cert. manted 374 Md. 582,824 A2d 58 (Md. June 12,2003), p. 14 
[&p& 2] ("[iln light of Congress' hearings [regarding penalties for uniawful fax 
transmissiCns], and their discretion in setting statutory penalties, the TCPA damages provisions 
do not come under the test set forth in st. Louis (251 U.S. 631"). 

31 See t c 110 Cal. App. 4" at 922 m. w, citing to 
Hodd v. V W a  Surface Mining & R e d  Assn., 452 U.S. 264,303-304,101 S. Ct. 2352,69 L. 
Ed. 2d l(1981). 

s. v. FTC, 2003 US. Dist. LEXIS 16807 @. Colo. 2003) m. 32 

V to Defs. Motion]. 

" Posadas de Pnerto Rico Auoc. v. Tourism Co., 478 US. 328,349,106 S. Ct 2968,92 
L. Ed. 2d 266 (1986). 
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nn~nstilutional:’~ (a) first, is the speech misleading or does it concern unlawful adMy?;3s (b) 

if the speech is neither unlawful nor misleading, is the asserted governmental interest 

substantial?; and (c) if the asserted interest is substantial (i) does the regulation directly and 

materially advances the governmental interest asserted and (ii) is the regulation m w l y  tailored 

to serve that interest? Utilizhgthis standard, practically every federal and state court presented 

with a First Amendment cMIenge to the TCPA’s junk fax provisions has upheld them.” 

As best explained in a recent Ohio decision, 

The sending of unsolicited commercial fax advertisements is not a right protected by the 

Constitution. It is well-settled that nothing in the First or Fourteenth Amendments authorizes a 

merchant to print its advertisements by using someone else’s fax machine, paper and ink withod 

prior consent to do so. There is simply no “right” to force cornmerial advertising material into 

anothcrperson’s property at the property owner‘s expense. Defendant is not restricted fiom 

publishing its advertisements on its own paper, with its own ink, and on its own printing press. 

-. sum&. (citations omitted)?’ 

34 Co ’ ofNewYor 441U.S. 557, M k  

Ifunlawful or misleading, the speech has no protection. Central Hudson (% i%lx& 
100 S. Ct. 2343,65 L. Ed 2d 341 (1980). 

J6 & &snuri ex rel. Nkm- . Blast Fax. Inc., 323 F.3d 649 (8th Ck. 2003) m. AA]; Destination Ventures. Ltd. v. FCC, SLEB kgac!. PI; Mom v. FCG 46 F3d 

s- 
970 (W Cir. 1995) [u BB]; Texas 

il s!z.ma.W. XI; Hdw v. H 
svstems.. S a p L a  
2002 US.  Did. CEMS I8990 @. Minn. Sept. 30,2002) 

v. Am. Blast Fax. hc., 9u2. LW. Nl; .Keawb 
nz Fin., ggjm.&g&. v]; Kaufinan v. ACS 

M]; M & j  . 282 E. Supp. 26 976, 
CC]. 

37 Citing la c.,-; -C, De 
m; and-% ,mx3. 
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The defendants simply have no constitutionally protected right to send unsolicited fax 

advertisements in Violation of the TCPA. 

D. O.C.G.A. 6 46-5-25 HAS NO APP LICATION TO THIS CASE. 

In a convoluted exercise in circular reasoning, the defendants suggest that the existence of 

an established business relationship exemption in O.C.G.A. 5 46-5-25, Georgia’s junk fax 

statute, supports reading such an exemption into the TCF’A. Their argument appears to be that 

since Georgia’s statute expresslypermits fax advertising to recipients with an established 

business relationship with the sender, and the Georgia statute is arguably not pre-empted by the 

TCPA,’* then the TCPA should be read in nun .materia with the Georgia statute. Without saying 

so, the defendants impliedly suggest that the more restrictive TCPA is effectively pre-empted by 

Georgia’s statute. Such illogic is wholly unsupported, and should be rjected out-of-hand. 

The plainti!W claims in this case arise un&r the TOA, not the more permissive 

provisions of O.C.G.A. 5 46-5-25.” Consequently, the Georgia statute has absolutely no 

relevance to this case.u) Moreover, a side-by-side comparison of the state and federal statutw 

’*The defendants selectively quote the language of 47 U.S.C. $ 227(e)(l)(A) and cite the 
decision of the 8’ Circuit in Van Bmen v. 
proposition that Georgia’s junk fax statute is not preempted by the TCPA’s obviously more 
restrictive provisions. The plaintiff notes that while the TCPA saves more reshictive state bans 
OS unsolicited fax advertisements, it does not expressly do so with respect to less restrictive 

been righWy questioned by other courts. &g -. Inc. v. Rcincr, 2001 TCPA 
Rep. 1039 (Colo. Dist Aug. 15,2001) [&p&. DD]. 

“[T]heplaintiff need only choose the more restrictive federal law upon which to base his cause of 
action.” Bieeerstaffv. Low CO un!m Dme Screemn ‘ g, para [Amen& R]. 

59 F.3d 1541 (8” Cir. 1995) for the 

statutes such as O.C.G.A. 4 46-5-25. Consequently, the 8” Circuit’s ruling in Van Bereen has 

39 The Amended Complaint neither cites nor makes any reference to 0.C.GA. $46-5-25. 

J.t is interesting to note that courts have found that while the TCPA reaches both 
interstate and inhastate communications, similar state statutes can only regulate intrastate 
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substantially weakens the defendants’ claim that an established business relationship exemption 

should be read into the TCPA’s junk fax ban. Had Congress intended to exempt such fax 

transmissions frum liability under the TCPA, it simply would have done as the Georgia General 

Assembly did and unequivocally write the exemption into the statute.“ The conspicuous absence 

of a business relationship exemption from the TCPA’s junk fax provisiom;’ in stark contrast 

with its clear inclusion in O.C.G.A. 46-5-25, reveals the obviousthat Congress went further 

than did Georgia in protecting consumers h m  unwanted faxes. Finally, compliance with a less 

restrictive state statute such as O.C.G.A. 8 46-5-25 does not provide immunity for a violation of 

the TCPA!3 

conduct see Texas v. Am. Blast Fax. Inc.. suum [Amend. N], Hwtcrs of Aurmsta Inc. v. 
Nicholson, 245 Ga. App. 363,537 S.E.2d 468 (Ga. App. 2000) and Minn. v. Sunb elt Communs. 
& WF. sum [ADoend. CC] (reach ofTCPA extcnds to interstate and intraStatC 
communications); and B&e v. D irecTV. Inc., 
Case No. B163051, Ca. App. 2“ Dist., Dec. 12,2003 w. EH] (states arc powerIess to 
regulate intestate communications). 

Kaufimn v. ACS Svstems. In c., 

‘I Although O.C.G.A. 8 46-5-25 went into effect July 1,1990, almost 18 months before 
Congress enacted the TCPA, there is no evidence in the legislative history that Congress 
considered or was even aware of the existence of the Georgia statute in drafting and mactingthe 
TCPA. & g&, House Report 1023 I7 (Ex. K to defendants’ motion for mmaryjudgmmt), at 
p. 25 (“Connecticut and Matyland have enacbxl laws banning the. use of facsimile machines for 
unsolicited advertising. Similar bills are currently pending in the legislatures of about half the 
states.”) (Emphasis supplied.) 

‘* &g Section III(A), i.&& 
43 Hooten of Aueusta hc. v. Nicholson, m. (existence of Georgia law does not 

bar private d o n  under TCPA for transmission ofunsolicited fax advertisements); Texas v. 
AmaicanBlastfax. hc., 121 F. Supp. 2d 1085,1089 (W.D. Tex. 2000) (“Simplybecause aparty 
complies with one law does not preclude it 60m violating another”); Van Berzcn v. Stake of 
Minn.. 59 F.3d 1541 (8” Ci. 1995) (defendant required to comply with TCPA regardless of 
applicability of state statute governing unsolicited fax advertisements); Minn. v. Sunbelt 
Qmnuns. & Mkte.. m, p. 282 P. Supp. 2d at 984 
TCPA “does not stand for the proposition that a state statute can give p d s s i o n  to violate a 

CC] (cam law interpreting 

-24- 

i 

! 



E. THE PLAINTIFF'S CLAIMS UND RE PERMWIZD UNDER E RCIA LAW. 

The defendants attempt to revisit what has already been conchsively established-that 

private actions for violations of the TCPA may be bmughf in Georgia state courts. See Hooters 

of Aueusta. Inc. v. h5cholson, 

because Georgia law allows fax advertisements to be sent to recipients having an established 

business relationship with the sender." 

But, they add one twist: that this action is not permitted 

The defendants' attempted distinction between this case and the &Q$QE W o n  is 

meaningless. As previously shown, the fact that the defendants' conduct might comply with state 

law has no relevance to whether such conduct gives rise to claims under zhe TCPA." Moreova, 

the Hooters court fully considered the existence and impoa of Georgia's junk fax statute and 

nonetheless found that TCPA suits were "otherwise permitted" in Georgia under 47 U.S.C. 5 

227@)(3)."6 Despite defendants' strained efforts to otherwise, this case is squarelywithin 

and is permitted under the TCPA and Georgia law. 

F. THE DEFEMlANTS VIOLATED m T C p A  BY SENDING THE FAX T OlWCP4AIN Tm. 

Stripped of affirmative defenses, the defendants are in clear violation of the TCPA." The 

federal statute'?. 

" O.C.G.A. 5 46-5-25(~)(1). 

'' &q footnote 35, fi. 
"245 Ga App. 363,365 (2000). 

"To be entitled to summary judgment, the plaintiffmust (a) picrcc the defendants' 
affirmative defenses, Pepoers v. Si- 153 Ga App. 206,265 SB.2d 26 (1980), 
@) conclusively establish the absence of defenses to liability, Fletcher v. Ford, I89 Ga App. 665, 
377 S.E.2d206 (1988), cert den'd 189 Ga. App. 912,377 S.E.2d206. and (c) shwthc 
nonexistence of any genuine issue of material fact, Williams v. Trust Co, ,140 Ga. A n .  49,230 
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statute makes it ”unlawful for any person ... to use any telephone facsimile maehiae, computer, or 

other device to send an unsolicited advertisement to a telephone facsimile machine.’*’ An 

“unsolicited adveflisemeni” is “any material advertking the cornmemid avuitubilip or qual@ ?f 

anypropw, goods. orservices which is transmitted to any person wirhout thatperson ’sprior 

express in&ation orpwmission.’‘q The TCPA places the burden on the defendants to prove that 

they obtained fiom plaintiff (and each class member) express invitation or p&Sion before 

sending the Fax.% 

The Fax was sent to Verdery by Quick Link on behalfof Staples; it was received by 

Vedery; and it indisputably advertised the commercial availability of office products sold by the 

defendant Staples?’ It is equally undisputed that Verdery never gave the defendants prior 

express invitation or permission to send the Fax?’ It is clear from the unchallenged facts, the 

S.E.2d 45 (1976). As shown in Sections III(A)--m(E), &, the defendants’ affirmative 
defenses fail as a matter of law. As shown in this Section IEO, there is no genuine issue of 
material fact preventing the entry ofjudgment on the defendants’ liability to the plaintiffundm 
the TCPA. 

42 U.S.C. 4 227(b)(l)(C). 

e 47 U.S.C. $227(a)(4) (emphasis supplied). 

’’ Jemiola v. XYZ GJQ., m., p. [w. r] rAn advertiser has the burden of proof 
with regard to the issue of ‘prior express invitation or permission.’ This is plain from the 
legislative history ofthe TCPA.3 

’‘Plaintiffs StatementofMaterialFacts,~ 1,2,12-13. 

’ I  Once a moving party has presented evidence sufficient to entitle that party to judgment 
85 a matter of law. the burden shifts io the responding party to bring forth sufficient evidence to 
create an issue of fact preventing the entry of judgment. Meade v. Heimamon, 239 Ga. 177,236 
S.E.2d 357(1977)(once themovingpartypresentsap~afacjesbowing, tl~ercspondingparty 
’bust come fonvard with rebuttal evidence ut that time, or suffer judgment against him”) 
(emphasis in original). The defendants have not produced, and pIaiutiff submits can not produce, 
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s s 
. 1. plain language of the TCPA and judicial precedent that the transmjssion of thc F a  to the 

pl&tiffviolated the TCPA and that the defendants are liable for the vidation. 

IV. CONCLUSION. 

For the foregoing reasons, the plaintiff requests that the C o d  deny the defendants’ 

summaryjudgment motion and grant the plaintiffs cross-motion for partial 6UmmarJljtadgment. 

Respectfdly submitted of JmW, 2004. 

KEVIN s. LIlTKE, P.C 

BROWNSTEW & NGWEN, LLC. 

20lOMmtreal Road 
Tucker, Gcurgia30084 
(770/458-9060) 

counsel for plaintiff 

any evidence showing that Verdqr gave express permission to receive the Fax. 
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